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RECOVMENDED ORDER

Notice was provided and on January 6, 2004, a fornal
hearing was held in this case. Authority for conducting the
hearing is set forth in Sections 120.569 and 120.57(1), Florida
Statutes (2003). The hearing location was the St. John's County
Agricultural Center, Conference Room 3125 Agricultural Center
Drive, St. Augustine, Florida. The hearing was conducted by
Charles C. Adans, Adm nistrative Law Judge.
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STATEMENT OF THE | SSUE

Shoul d di sci pline be inposed by Petitioner against
Respondent's i nsurance agent |icenses as, Life (2-16), Life and
Health (2-18), and Health (2-40), held pursuant to Chapter 626,
Fl orida Statutes?

PRELI M NARY STATEMENT

By an Anended Adm nistrative Conplaint in Case No. 61528-
03-AG, Petitioner has accused Respondent of various violations
in the solicitation and sale of group health benefits insurance
policies, or contracts related to several customers in
association wwth TRG Marketing, L.L.C. (TRG. By his acts
Respondent is alleged to have violated provisions of Chapters
624 and 626, Florida Statutes, subjecting himto discipline in
accordance with those chapters and Florida Adm nistrati ve Code
Chapter 4-231.

On April 10, 2003, Petitioner served Respondent with the
original Adm nistrative Conplaint in Case No. 61528-03- AG
Respondent di sputed the underlying facts in the admnistrative
conplaint in an election of rights formreceived by Petitioner
on May 16, 2003. On June 2, 2003, the case was forwarded to the
Di vision of Adm nistrative Hearings to assign an adm nistrative
| aw judge to conduct a formal hearing. The case was assighed
and noticed to be heard August 6, 2003. Follow ng two

conti nuances, the case was heard on the date described. Over



objection Petitioner was allowed to anend the Administrative
Conpl aint in Case No. 61528-03-AG The anendnent was al | owed by
order dated June 24, 2003.

At hearing Petitioner presented the testinony of Bruce
Chanbers, Vicki Brown, Alicia More, and Linda Davis as its
Wi tnesses. Petitioner's Exhibits nunbered 1 through 39 were
admtted as evidence. Respondent testified in his own behal f.
Respondent's Exhibits nunbered 1 through 9 were admtted as
evi dence.

Consi stent with the instruction given at hearing, counsel
for Petitioner produced a matrix setting forth the nunber of
prosecutions fromJanuary 1, 2002, until the hearing date and
their dispositionin relation to TRG The matrix pertains to
the sale of the TRG health plan through Florida insurance agents
who were disciplined for those activities. The individual
licensees are identified, and the disciplinary sanctions inposed
are depicted in the matrix. The parties, in particular
Respondent, were allowed to offer the docunent summari zi ng
i mposition of discipline in other cases for conparison to
Respondent, in the event Respondent was found in violation of
provi sions within the Arended Adm nistrative Conplaint in Case
No. 61528-03-AG The matrix is received for those purposes, to
be used in conjunction with Petitioner's disciplinary guidelines

should a violation of the insurance | aw be establi shed.



At the end of April or early May 2001, Respondent call ed
the offices of Petitioner. The topic concerned TRG as
Respondent testified at hearing. |In response, an unidentified
person told Respondent, "Yes, TRG is an ERI SA program (ERI SA
refers to the Enpl oynent/Retirenent |Incone Security Act of
1974). They have been operating in Florida for about 18 nonths
and we have no conplaints.” This conversation took place before
Respondent becane affiliated with TRG The purpose of the cal
and the response nade, as argued in the course of the hearing
and through subsequent witten argunent follow ng the hearing,
was to try and establish that Respondent had acted with "due
di I i gence" before beconm ng involved with TRG The issue of due
diligence will be discussed in nore detail. Prelimnarily, the
st at enent whi ch Respondent attributed to the unknown person he
spoke to by tel ephone in the Petitioner's office is hearsay as
defined at Section 90.801(1)(c), Florida Statutes (2003). The
statenent attributable to the unknown person Respondent spoke to
by tel ephone, is a statenent that nmay not be found as a fact
when consi deri ng hearsay exceptions set forth in Section 90. 803,
Florida Statutes (2003), in particular, Section 90.803(18). 1In
t he absence of any showi ng that the unknown i ndividual was
acting in a representative capacity, under specific
aut horization fromPetitioner or as agent concerning a matter

Wi thin the scope of duties perfornmed for the Petitioner, that



stat enent cannot be received for fact-finding purposes standing
alone. Nor has it been shown as supplenentary or an expl anation
of ot her conpetent evidence as envisioned by Section
120.57(1)(c), Florida Statutes (2003).

The hearing transcript was filed on January 28, 2004. The
parties tinely filed proposed recomended orders on or before
t he extended deadline for subm ssion of those pleadings. The
proposed recomended orders have been considered in preparing
t he recommended order.

FI NDI NGS OF FACT

The Parties

1. Petitioner was created in accordance with Section
20.13, Florida Statutes. Petitioner has been conferred general
power by the Legislature, to regulate the insurance industry in
Florida, in accordance with Section 624.307, Florida Statutes.
Chapter 626, Florida Statutes, grants Petitioner the authority
to license and discipline insurance agents doi ng business in
Fl ori da.

2. Petitioner issued Respondent |icense No. A140590. At
tinmes relevant to the inquiry, Respondent has been licensed in
Flori da as agent for insurance in Life (2-16), and Life and
Health (2-18). On Decenber 2, 1992, Respondent had been issued
a Health (2-40) license, but that license is no |longer valid

havi ng been voluntarily cancelled. The cancellation occurred at



a time previous to Decenber 18, 2003, when a l|license history
docunent was prepared, Petitioner's Exhibit nunbered 1.

3. Respondent conducts business as an insurance agent
under the nanme Business Insurance Cafeteria. The business is
| ocated at 828 Hami I ton Avenue, St. Augustine, Florida.

4. Respondent has been |icensed as an insurance agent for
over 50 years, 44 years of which have been in Florida. Acting
as an i nsurance agent has been Respondent's pri nci pal
occupation. During that tinme the enphasis in his business has
been on heal th insurance.

TRG Affiliation

5. In April 2001, an acquai ntance and i nsurance agent
Ellen Averill introduced Respondent to Robert Truebl ood, Sr.
Respondent understood that M. Truebl ood was the Managi ng
CGeneral Agent for TRG M. Trueblood, at the tine, was from
Hobe Sound, Florida. M. Truebl ood gave information to
Respondent about TRG pertaining to its involvenent in the
i nsurance business. M. Truebl ood told Respondent that
i ndi viduals within TRG were personal friends of M. Truebl ood.

6. In turn, Respondent nmade a call to Petitioner at the
end of April or first part of May 2001. Soneone that he spoke
to, whose identity and position within the Petitioner's
hi erarchy was not established in the record, made a comrent

whi ch cannot be established as fact given its hearsay nature.



Nonet hel ess, follow ng this conversation, Respondent becane
affiliated with the TRG organi zati on whi ch Respondent under st ood
to be an ERI SA program not subject to Petitioner's oversight.
At that time, Respondent's know edge of what an ERI SA program
entail ed was based upon readi ng he had done in the past.
Respondent was of the inpression that the ERI SA program was
under the auspices of the federal governnent, as opposed to the
state governnent. Respondent had never taken specific courses
concerning the ERI SA program before his engagenent wth TRG
Respondent’s invol verrent with TRG was his first effort to market
what he considered to be ERI SA program i nsurance.

7. \Wien Respondent commenced his participation with TRG
he believed that an ERI SA programwas instituted by a docunent
filed with the Departnent of Labor outlining insurance benefits
and that TRG had put up reserves associated with the ERI SA
program Respondent did not obtain anything in witing fromthe
Departnment of Labor concerning TRG as an ERI SA program To
begin with, Respondent believed that ERI SAs had to involve 51 or
nore lives in being before coverage could be obtained. Again,
this was not a market that Respondent had worked in but he
understood that ERI SAs invol ved coverage of that nunber of
i ndividuals. From conversations with M. Truebl ood and Tom
Dougherty, another managi ng CGeneral Agent for TRG of Cocoa

Beach, Florida, Respondent becane persuaded that ERI SAs coul d be



mar keted to conpanies with a single life being insured or two to
three lives in a small group narket.

8. Respondent relied on M. Truebl ood when M. Truebl ood
tol d Respondent that ERI SA, as a federal programdid not have to
be licensed by the state. M. Dougherty nade a simlar coment
to Respondent. Ms. Averill also commented to Respondent
concerning her inpression about TRG as an ERI SA program From
this record, Respondent was not officially told by persons
within the Petitioner's agency, that the TRG program was an
ERI SA program that did not have to be licensed in Florida.

9. TRG provi ded Respondent marketing nmaterial. Respondent
was i npressed with the "very professional” appearance of that
material. Respondent's Exhibit nunbered 1 admtted into
evidence is constituted of material provided to Respondent by
TRG It refers to the TRG health plan under "the Redwood
Goup.” It refers to marketing under an organi zation identified
as Premer Financial Goup USA, Inc. It describes PPO networks
avai lable with the TRG products. The docunent refers to the
TRGE USA heal th plan (the Redwood G oup, L.L.C./USA Services
Group, Inc.) and various versions of enployer health and wel fare
benefit plans and a client fee schedule effective May 1, 2001,
for enrollees in the 80/60 plan and 90/ 70 plan. Participant co-
pays for physician office visits are related. Those pl ans

identified in the materi al describe the anmpbunt of deducti bl es



according to age groups and participation by nenbers and
additional famly participants. The TRG docunent speaks of
benefits attributable to the 80/60 and 90/ 70 health plans. This
i nformati on contai ned cooments about the Redwood Conpani es-

Cor porate Overvi ew.

10. Respondent's Exhibit nunbered 1 comments upon the
ERI SA program and the provision of health benefits for enployees
t hrough sel f -funded enployee health and wel fare benefit plans as
a nmeans, according to the docunent, to exenpt those plans from
state insurance regul ation

11. Respondent's Exhibit nunbered 1 touts what it clains
are savings to be derived conpared to current health insurance
pl ans hel d by prospective purchasers.

12. Respondent's Exhibit nunbered 1 contains an associate
application agreenent setting forth policies and procedures that
Respondent woul d be obligated to neet as an associate with TRG
acting as an i ndependent contractor.

13. Respondent's Exhibit nunbered 1 contains an
application format for prospective enrollees in the TRG
preferred provider plans to execute in applying for coverage.

14. Respondent's Exhibit nunbered 1 refers to Robert W
Truebl ood, Sr., as being affiliated with Prem er Fi nanci al

Group, USA Inc., under the TRG banner



15. M. Truebl ood sent Respondent's Exhibit nunbered 1 to
Respondent .

16. Respondent began his contacts with TRG in May 2001 and
wote his first enrollnent contract in association with TRGin
August or Septenber 2001.

17. Beyond that tinme, Respondent was notified on
Novenber 27, 2001, that effective Novenber 30, 2001, a cease and
desi st order had been issued against TRGs offering its health
coverage in Florida.

18. The comm ssions earned by Respondent in selling the
TRG heal th i nsurance product ranged fromfive to seven percent.
Respondent earned | ess than $1,000.00 in total comm ssions when
selling TRG heal th i nsurance products.

19. The persons who participated with TRGin its preferred
provi der plan were referred to the clains adm nistrator of USA
Servi ces.

20. Participants in the TRG preferred provider plan sold
by Respondent received information outlining the benefits.
Partici pants received nedical 1.D. cards. This informtion was
provided directly to the participants. Respondent was aware of
the information provided to the participants. An exanple of

this information is set out in Respondent's Exhibit nunbered 2.
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21. In offering the TRG health coverage, Respondent told
his custoners that this plan was not under the purview of the
Departnment of Insurance in Florida, that this was an ERI SA
program Respondent told his custonmers that any probl ens
experienced wth the program coul d be addressed through resort
to the federal court. Respondent did rem nd the custoners that
maki ng the Florida Departnent of Insurance aware of their clains
could create a record in case they went to federal court.

22. Respondent is famliar with the prohibition agai nst
acting as an insurance agent for conpanies not authorized to
transact business in Florida. But he held to the opinion that
TRG was an ERI SA program under the federal auspices and not
subject to Petitioner's control.

23. At the inception, Respondent believed that offering
the TRG health insurance coverage woul d be an acceptabl e choi ce.
That proved not to be true. Wien it was discovered that TRG
woul d not pay clains related to health coverage for policies
Respondent sold to his custoners, Respondent nade an attenpt to
find replacenent coverage.

24. To this end, Respondent had received information
reflected in Respondent’'s Exhibit nunbered 5. The docunent
di scussed the prospect that insurance would be provided fromthe
Cl arendon | nsurance Conpany (C arendon), using the provider

Net wor k Beechstreet, with Baftal/ Qui k Quote |Insurance Brokers in

11



Pl antation, Florida, being involved in the process to substitute
coverage for TRG Baftal is the shorthand reference for Bertany
Associ ation for Travel and Leisure, Inc. Baftal is an insurance
agency.

25. Respondent nade sone explanation to his custoners
i nsured through TRG of the prospect of using Carendon to take
over from TRG which had not honored any of the clains for
rei nmbursenment nmade by Respondent's custoners. A copy of this
Decenber 28, 2001, correspondence from Respondent to TRG s
i nsureds who had been sold policies through Respondent, is
reflected in Respondent’'s Exhibit nunbered 6.

26. As described in Respondent's Exhibit nunbered 7,
Baftal sent information concerning health care coverage to
busi ness owners, to include Respondent's custoners, as descri bed
in the Anended Adm nistrative Conplaint. This correspondence
i ndicated that the benefit plan woul d becone effective Decenber
1, 2001, upon condition that the insured neet applicable
underwriting standards. This comruni cati on was nmade foll ow ng
recei pt of premuns paid by the insured. Reinbursenent for
clains were to be processed through Advancenent Adm nistration
in Mitland, Florida.

27. Baftal did not assune the clains that had not been
honored by TRG and C arendon did not becone the insurer for

t hose cust oners.
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28. Baftal did not follow through with the offer to
provi de health benefits to Respondent's custoners who had begun
wth TRG On February 11, 2002, as evidenced by Respondent's
Exhi bit nunbered 8, Baftal wote the custoners to advise that
health benefits would not be provided. That exhibit nentions
American Benefit Plans through a M. David Neal and sone
intention for M. Neal's organization to provide a benefits
program i ncluding insurance through C arendon, as adm ni stered
t hrough Advanced Admi nistration. The Baftal conmunication goes
on to say that Baftal had | earned that C arendon was not an
insurer on the program that the only insurer on the program was
an of fshore insurance conpany about which Baftal had not
received credible information. The letter remarks that prem uns
paid to Baftal by the custoners were being returned.

29. On April 4, 2002, as related in Respondent's Exhibit
nunbered 9, TRG wote to persons who were identified as health
pl an participants, to include Respondent's custoners who are the
subj ect of the Amended Administrative Conplaint. The letter
stated that due to a problemw th USA Services Goup, the clains
adm ni strator on Novenber 30, 2001, when the TRG pl an ended,
clainms were not being paid. The correspondence remarks about
difficulties with USA Services experienced by TRG prom sing
that TRG would fulfill obligations to the custonmers who were

participants in the health plan. Contrary to this promse, TRG

13



has not honored clains for those custoners who are the subject
of the Anmended Adm nistrative Conplaint.

30. On Decenber 12, 2001, as reflected in Respondent's
Exhi bit nunbered 4, Petitioner had witten consuners who had
enrolled in the TRG health plan to advise that the Petitioner
did not consider the TRG health plan to be an ERI SA program
Under the circunstances, the correspondence indicated that TRG
shoul d have sought authorization fromPetitioner to sell health
plans in Florida, which had not been done. The correspondence
refers to some acknow edgenent by TRG that it was not an ERI SA
program and needed to be licensed in Florida to conduct
busi ness. The correspondence advi ses the consuner to cease
paynment of any further premuns to TRG to include the
cancel l ati on of automatic bank drafts for paynent of prem umns.
The correspondence advi ses the consunmer to obtain repl acenent
i nsurance through Florida |icensed insurance conpanies or HMVGs.
The letter goes on to rem nd the consunmer of certain plans that
were not licensed in Florida to conduct business because they
were perceived to be illegitimate conpani es. The conmuni cation
urged the consunmer not to enroll in those health insurance

pl ans. Respondent was made aware of this communicati on.
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Count |: Vicki Brown

31. Vicki Brown has a business known as Rai nbows End Ranch
| ocated in St. Johns County, Florida. This is a one-person
busi ness invol ving boarding and training of horses.

32. M. Brown was interested in obtaining pernmanent health
i nsurance, in that her COBRA policy was expiring. As a
consequence, she was referred to Respondent by a friend.

33. Respondent net Ms. Brown at her place of business.
She expl ained to himher health insurance needs. Respondent
suggested obtaining health insurance through TRG M. Brown
agreed. Ms. Brown paid $165.00 to TRG by check to cover the
prem um for Septenber 2001. Two additional anmounts of $165. 00
were w thdrawn from her checking account to pay premuns to TRG
for the nonths that foll owed

34. Subsequently, Ms. Brown received Petitioner's
Decenmber 12, 2001, letter inform ng her that TRG was not all owed
to conduct business in Florida, Petitioner's Exhibit nunbered
13. Beyond that point, Ms. Brown had difficulties in her
attenpt to be reinbursed for her nmedical treatnent, presumably
covered by the TRG pl an, by seeking reinbursenent through
anot her insurance firmother than by TRG That process was
pursued through Baftal in relation to insurance offered by

Cl ar endon.
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35. M. Brown nade Respondent aware that she had probl ens
wi th rei nbursement and of the receipt of Petitioner's letter.
Respondent told her not to worry about the situation, that
things were going to be taken care of by C arendon taking over
where TRG left off.

36. Ms. Brown received Respondent's form correspondence
dat ed Decenber 28, 2001, explaining the swtch fromTRG to
Cl arendon, Petitioner's Exhibit nunbered 6.

37. Ms. Brown also received information from Advancenent
Adm ni stration concerning C arendon as the insurance conpany,
Beechstreet as the provider network, nentioning Baftal/Quik
Quote I nsurance as brokers, Petitioner's Exhibit nunbered 7.

38. Following her difficulties wwth TRG on January 2,
2002, Ms. Brown wrote a check to the Baftal Escrow Account in
t he amount of $513.40 for premiuns in relation to O arendon. As
can be seen, the paynent to O arendon represented an increase in
prem um conpared to TRG

39. The check for $513.40 had been witten out to LP

Cl arendon and changed by Respondent to reflect the Baftal Escrow

Account .

40. In January 2002, Ms. Brown cal |l ed Respondent and was
told that the paperwork he was filling out was wong and that he
needed to conplete new forns for Baftal "Ilnsurance Brokers."

16



Accordi ng to Respondent, that expl ained why the coverage through
Baftal had not gone into effect.

41. Ms. Brown had received Petitioner's Exhibit nunbered
11, the comrunication fromBaftal calling for additional
information as a prerequisite to obtaining insurance benefits
effective Decenber 1, 2001. Information provided in the
docunent concerning issues related to her coverage was not
useful to Ms. Brown when she made inquiry consistent with the
instructions contained in the docunent.

42. Concerning her clains for reinbursenment, M. Brown had
a health problemw th her throat. In addressing the condition,
she was told by her primary care doctor, that when trying to
arrange for a specialist to attend her care through the
Beechstreet Provider Network, which was part of the health care
of fered through the Baftal Agency, it was reported that
Beechstreet was bankrupt. Then Ms. Brown call ed Respondent to
ask his advice. Respondent told her he was not sure how to
respond "right nowthings are in a haywire." Beyond that point
Ms. Brown found out that C arendon, part of the Baftal
arrangenent was not going to insure her business. In
particular, Ms. Brown received the February 11, 2002,
comuni cation from Baftal conmmenting that insurance would not be

provi ded through Baftal, remarking that C arendon was not an
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insurer. This comunication is Petitioner's Exhibit nunbered
12.

43. After the TRG and Baftal experiences, M. Brown tried
to be placed on her husband' s heal th insurance policy but had
trouble getting a certificate to allow her to obtain that
coverage. This was in relation to the need for the existence of
conti nui ng coverage before being placed on the husband's policy.

44. Fortunately, Ms. Brown was eventually able to get
i nsurance through her husband's policy.

45. Ms. Brown was di smayed by the difficulty experienced
i n obtaining health insurance when she di scovered that TRG and
Baftal would not neet her health insurance needs.

46. Fromthe evidence, it has been determned that the TRG
pl an purchased by Ms. Brown was the 80/60 plan with the
$1, 000. 00 deductible. Al though Ms. Brown testified that her
nmedi cal bills in the period in question would total close to
$1, 000. 00, the evidence found in Petitioner's Exhibit nunbered
8, constituted of nmedical bills around that time do not
approxi mat e than anount.

47. Ms. Brown had received a TRG benefit handbook and
menbership card, Petitioner's Exhibits nunbered 9 and 10,
associated with her participation in the 80/60 plan with a
$1000. 00 deducti bl e and co-pay of $10.00 for a physician office

visit and $20.00 for a specialist office visit.
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48. I n sunmary, none of the conpani es from whom Ms. Brown
pur chased i nsurance through Respondent, conmmencing with TRG
have paid for any of her clains for reinbursenent for nedical
care during the relevant tine period. 1In addition to not
receiving a reinbursenent for premuns paid to TRG M. Brown
did not receive the return of her premumpaid to Baftal either.

Count I1: Alicia More

49. Alicia More at one tine was enpl oyed by Respondent.
The position Alicia More held with Respondent's insurance
agency was that of general office clerk. M. More has never
been |licensed in any capacity by Petitioner, related to the sale
of insurance and has not taken courses to educate herself about
t he i nsurance business. |In addition to her enploynent with
Respondent, she purchased health insurance through Respondent
wi th TRG around Septenber 2001

50. Ms. Moore purchased the TRG health insurance policy in
the interest of her husband' s subchapter S corporation, snmall
busi ness. Her husband's nane is Randy Mobore. The nane of the
conpany operated by the husband is M3 Enterprises, Inc. The
husband' s conpany has one enpl oyee, Randy Mdore. The Moores
resided in St. Augustine, Florida, at tines relevant to the

i nquiry.
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51. The husband's busi ness had been insured for health
coverage by Humana, until Humana determ ned that it was not
wlling to provide health insurance for the conpany and the
Moor es decided that the individual policies offered by Humana in
substitution for the group policy were too expensive.

52. The Moores chose TRG for health insurance after
Respondent had di scussed several health insurance plans
i ncl udi ng individual or group policies. The reason for the
choi ce was the prem um price.

53. On Septenber 19, 2001, Randy Moore paid $434.00 for
the health insurance prem umto Redwood G oup, in the interest
of obtaining health insurance from TRG On Novenber 2, 2001, an
addi ti onal $434.00 was debited fromthe checking account for M3
Enterprises, to TRG for premuns related to the health insurance
cover age.

54. Ms. Mbore recalls Respondent telling her that the TRG
heal th plan was an ERI SA plan but she has no know edge about
ERI SA pl ans being regul ated under federal law. In that
connection, Ms. Mbore comented in a statenent given by
affidavit, that Respondent told her that TRG was not regul ated
by Petitioner. Respondent explained to Ms. Mbore that the
prem um paynents to TRG were |l ower in costs because TRG was an

ERI SA program
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55. TRG sent correspondence to the Mbores as participants
in the health plan. This is found as Petitioner's Exhibit
nunbered 15. It enclosed a nenbership issued to Randy Mbore
setting forth the $10.00 co-pay for a physician visit, $20.00
co-pay for a specialist office visit, and $50. 00 co-pay for
emergency roomvisits associated with the participation in Plan
8033. The nature of the plan that the Mbores had was a nenber-
plus famly. The cover letter |isted the tel ephone nunber for
the clainms adm nistrator USA Services to address clains or
cust oner services questions. M. Moore also received a packet
from TRG expl aining the process of filing clains for health
care.

56. After obtaining the TRG health coverage, Ms. Moore and
her son received treatnent for nedical conditions contenpl ated
under the ternms in the TRG plan. Notw thstandi ng the subm ssion
of information for reinbursenment related to the charges, the
charges were not paid under the TRG plan. The total of these
clainms was approxi mately $727.00. That $727.00 was | ess co-
paynents al ready made for the nmedical services.

57. Ms. Moore nmade the Respondent aware that TRG was not
rei mbursing her for nmedical bills. Respondent gave Ms. Mbore
the tel ephone nunber for Tom Dougherty, Managi ng CGeneral Agent
for TRG expecting M. Dougherty to be able to assist Ms. Mdore

in dealing with outstanding nedical bills. M. Moore called
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M . Dougherty several tines, but this did not lead to the
paynent of the nedical bills.

58. Ms. Moore also sent TRG a certified letter in August
2002 concerning bills outstanding since Cctober 2001, attaching
the bills and information concerning paynent of premuns for the
coverage. This is reflected in Petitioner's Exhibit nunbered
18.

59. Petitioner's Exhibit nunbered 21 is a conpilation of
i nformati on concerning the outstanding nedical bills, and a
statenent from Medi cal Accounts Services, Inc. (Medical
Accounts) concerning a current bal ance on June 17, 2002, of
$229.00. The Mbores had to nake an arrangenent to repay the
noney which was being coll ected through Medi cal Accounts.

60. It is not clear fromthe record the exact nature of
the menber with famly plan that had been purchased by the
Moores. Consequently, the deductible in force when clains were
submtted for reinbursenent is not readily apparent. M. More
in her testinony was unable to recall the amobunt of the
deductible for the policy issued fromTRG It does appear from
a review of the fee schedule associated with the 80/60 plan and
the 90/ 70 plan offered by TRG that the prem um paynents nmade
did not entitle the Moores to coverage associated with a $500. 00
deducti bl e or $250.00 deductible. The other possible anpbunt for

t he deductible, by process of elimnation is $1, 000. 00.
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61. The Moores received correspondence dated Novenber 28,
2001, sent to Randy Moore as a TRG enrollee, indicating that the
coverage woul d end effective Novenber 30, 2001, and rem ndi ng
M. Moore that, according to the correspondence, he woul d have
to find other health coverage as of Decenber 1, 2001. This
correspondence, as with other simlar correspondence that has
been di scussed, prom sed to continue to process clains for
covered services incurred before the coverage ended. The TRG
letter termnating coverage for the Mdores was received by the
Moores five days after the date upon which the correspondence
i ndi cated that the coverage would no |onger be in effect. This
ci rcunstance was very disquieting to Ms. More. The clainms by
Ms. Moore and her child were within the covered period for the
TRG policy as to their dates. The letter received fromTRG i s
Petitioner's Exhibit nunbered 17.

62. M. Moore spoke to Respondent about obtaining coverage
when TRG di scontinued its coverage. Respondent suggested that
the Moores affiliate with Baftal.

63. The Moores nmade a prem um paynent to Baftal but within
a week of being accepted for coverage, Baftal wote to advise
t hat coverage had been declined. Beyond that tine, the Moores
obt ai ned coverage from Medi cal Savi ngs | nsurance, a conpany that

they still use for health insurance.

23



64. Concerning Baftal, by correspondence dated
February 11, 2002, Baftal wote the Miores as a nenber, the form
letter that has already been described, in which the Mores were
told that they would not be provided health benefits. Gven the
probl em descri bed with C arendon | nsurance Conpany, the letter
noted the return of the prem umpaid for coverage through
Baftal. A copy of the letter sent to the Mores is Petitioner's
Exhi bit nunbered 19. Baftal did not reinburse the Mores for
t he outstanding clains totaling approxi mtely $727.00.

Count I11: Bruce Chanbers

65. Bruce Chanbers was anot her customer who bought TRG
heal t h i nsurance from Respondent.

66. M. Chanbers was a Florida resident at the tinme he
purchased the TRG coverage. M. Chanbers and his wife noved to
Florida from Ceorgia earlier in 2001. When they noved, the
prior health insurance coverage that the Chanbers held carried a
hi gh prem um gi ven Ms. Chanbers diabetic condition. Mving from
one state to the next also increased that premium Under the
ci rcunst ances, the Chanbers agreed to purchase the TRG Health
Pl an.

67. At one time related to the transaction pronoted by
Respondent, M. Chanbers believed that TRG was |icensed in
Florida. He held this belief even in the instance where

Respondent had commented that TRG was an ERI SA program
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M. Chanbers al so executed a coverage di sclainmer in Novenber
2001, upon a form from Respondent's agency noting that the
health, welfare program applied for was not under the auspices
of the Florida Departnent of Insurance. This is found as
Petitioner's Exhibit nunbered 36.

68. After purchasing the TRG policy, the w fe devel oped an
illness, and costs were incurred for services by the famly's
personal physician and for hospitalization. |In addition
M . Chanbers had nedi cal expenses. Exclusive of co-pays and the
deducti bl es that are applicable, M. Chanbers paid $7,478.46 for
the health care he and his wife received. None of that anount
has been rei mbursed through TRG as expected under the terns of
t he TRG cover age.

69. M. Chanbers paid $487.00 a nmonth, plus $18.00 in
other fees, for two nonths related to coverage effective
Cctober 1, 2001, extending into Novenber 2001, a total of
$1,010.00 in premuns and fees paid to TRG No prem unms and
fees paid to TRG have been rei nbursed.

70. The anount of prem um paid by M. Chanbers corresponds
under the client fee schedule in effect May 1, 2001, associ ated
with the TRG Health Plan, as pertaining to an 80/60 plan for a
menber and famly with a $1, 000. 00 deducti bl e.

71. Petitioner's Exhibit nunbered 26 is constituted of the

cal cul ati on of the expenses, $7,478.46 and attaches billing
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information, sone of which is for services and care received
prior to Decenber 1, 2001, and some of which is for services and
care beyond that date.

72. \When M. Chanbers discovered that TRG was not
rei mbursing the costs which it was obligated to pay for health
care received by the Chanbers, he contacted the Respondent and
TRG to gain satisfaction. He also contacted Petitioner.

73. Wien M. Chanbers enrolled in the TRG pl an he received
the transmttal letter enclosing his benefits card, Petitioner's
Exhi bit nunbered 23. The nenbership card identified his
participation in plan 8033, with a co-pay for physician office
visits of $10.00, specialty office visits of $20.00, and
energency roomyvisits of $50.00.

74. M. Chanbers received notice fromthe Petitioner
presumably the Decenber 12, 2001, notification concerning the
| ack of authority for TRGto business in Florida and the advice
t hat CHEA (Consuner Heal th Educati on Association) was not
aut hori zed to do business in Florida either.

75. On Decenber 20, 2001, the Chanbers w ote Respondent
concerning the unavailability of insurance through TRG and CHEA
The Chanbers asked Respondent to give them advice about a |ist
of "small group market carriers" they understood to offer health
plans. This letter to Respondent is found within Petitioner's

Exhi bit nunbered 25.
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76. Also, within Petitioner's Exhibit nunbered 25 was a
copy of the letter from Respondent to TRG i nsureds dated
Decenber 28, 2001, which nmade nention of C arendon as an
alternative to TRG Wthin that sane exhibit is correspondence
dated January 21, 2002, fromthe Respondent to enrollees in the
TRG pl an, to include the Chanbers, discussing Baftal and the
prospect that the |atter conpany m ght honor TRG cl ai ns.

77. Finally, Petitioner's Exhibit nunbered 25 contains an
August 21, 2002, letter fromM. Chanbers to TRG asking TRG to
pay for its portion of the nmedical expenses as reinbursenent.

78. Petitioner's Exhibit nunbered 27 is the Decenber 1,
2001, application by M. Chanbers to obtain nedical benefits
t hrough CHEA. The application also refers to ECS Heal th
Services. This predates Petitioner's warning about CHEA and EGCS
being licensed to do business in Florida. On Decenber 1, 2001,
M . Chanbers paid $487.00 for prem um paynents to ECS Health
Services and provided a voided check for future paynents for
prem uns by automatic withdrawal from his account. This effort
was nmade as a follow on to obtain health coverage when TRG no
| onger provided health insurance to the Chanbers.

79. To obtain health coverage, M. Chanbers paid $1, 465. 88
to the Baftal Escrow Account. This paynent was made by a check

dated January 14, 2002. That noney was refunded by Baftal on
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January 12, 2002, and no coverage was offered through that
conpany for health insurance.

80. M. Chanbers had been provided information about the
opportunity to obtain insurance fromBaftal as reflected in
Petitioner's Exhibit nunbered 31.

81. Respondent had al so suggested that M. Chanbers apply
for health insurance from American Benefit Plan, follow ng the
di sconti nuance of the TRG coverage. M. Chanbers applied for
t hat coverage by docunents dated February 18, 2002, in the
interest of his conmpany, Bruce A. Canbers, CFP. Information
concerning that application is found in Petitioner's Exhibit
nunbered 32. American Benefit Plans was listed by Petitioner as
an entity not allowed to conduct business in Florida in the
Decenber 12, 2001, letter of advice to insurance consuners
follow ng the problemw th TRG

82. M. Chanbers wote two checks, one in the anount of
$628. 60 to | ndependent Managers Associ ati on and one for $799. 68
to the Association of Independent Managers, Petitioner's
Exhi bits nunbered 35 and 33 respectively. The two checks were
witten on February 18, 2002. Those checks were voided in
relation to paynent for nonthly insurance prem uns and
associ ation dues. The effect was to not accept those checks for

prem um paynents to obtain health insurance.
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83. On March 5, 2002, ACH Corporation of America wote
M . Chanbers stating that because of incorrect procedures, or
untinely subm ssion, health coverage woul d not be extended,
pertaining to an application for Utra Med Choice EPO  Utra
Med was anot her heal th insurance business which Petitioner in
its Decenber 12, 2001, correspondence to health care consuners
had been identified as unlicensed to conduct health insurance
business in Florida. The letter declining coverage from ACH and
application information for a policy sought to becone effective
Decenber 1, 2001, is found within Petitioner's Exhibit nunbered
34. This application was in relation to Bruce Chanbers, CFP as
enpl oyer.

84. M. Chanbers remains out of pocket for paynents he had
to nmake for health care extended, principally to his wife, for
whi ch TRG was obligated to provide reinbursenment in part. None
of the other policies that M. Chanbers attenpted to obtain
wor ked out to substitute for the TRG obligation for
rei mbursenent for health care clains.

85. Eventually the Chanbers were able to obtain health
i nsurance. At present the Chanbers have a two-nman group policy
t hrough M. Chanbers' business to provide health coverage.

86. Because of the problemw th health insurance coverage,
Ms. Chanbers was required to return to work. Her enploynment was

outside M. Chanbers' conpany, as well as within his conpany.
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87. As a result of Ms. Chanbers' failure to nake paynents
to Flagler Hospital, where Ms. Chanbers had received care, under
terns that shoul d have involved TRG providing reinbursenent for
costs, the bills were turned over to a collection agency
conprom sing the credit standing of the Chanbers. For the nost
part, the credit problenms have been resol ved.

Due Diligence

88. As established by testinmony from Linda Davis, Analyst
Il in Petitioner's Jacksonville Ofice, there is a neans to
determ ne whet her an i nsurance conpany has the necessary
certificate of authority to conduct insurance business in
Florida. This is acconplished by resort to the electronic data
base mai ntained by Petitioner. A certificate of authority is an
i ndi cation that the insurance conpany has conpl eted the
necessary requirenments to be licensed or authorized to sel
insurance in Florida. As established through Petitioner's
Exhi bit nunbered 39, TRG USA Health Pl ans, TRG Marketing L.L.C.
was not authorized to do business in Florida.

89. An insurance agent licensed in Florida, to include the
time franme envisioned by the Amended Adm nistrative Conpl ai nt,
woul d have had access to the data base identifying whether an
i nsurance conpany had the necessary certificate of authority to
conduct insurance business in Florida and could properly have

been expected to seek this informati on before engaging in the
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sal e of products froma conmpany such as TRG Rather than avai
hi msel f of that opportunity, Respondent made sone form of
inquiry to Petitioner on the subject of TRG while apparently
ignoring the nore fundanental consideration of whether TRG had
been granted a certificate of authority to conduct its business
in Florida, which should have been pursued. Ascertaining the
exi stence or nonexi stence of a certificate of authority,
constitutes "due diligence” incunbent upon an agent before
engaging in the sale of insurance froma prospective insurance
conpany.

Respondent's Disciplinary History

90. Petitioner has not taken disciplinary action agai nst
Respondent before this case.

CONCLUSI ONS OF LAW

91. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng in accordance with Sections 120.569 and 120.57(1),
Florida Statutes (2003).

92. This is a disciplinary case. Therefore, Petitioner
has the burden of proving the allegations in the Anmended
Adm ni strative Conplaint by clear and convincing evidence. See

8§ 120.57(1)(j), Fla.Stat. (2003); see also Departnent of Banking

and Fi nance, Division of Investor Protection v. Gsborne Stearn

and Conpany, 670 So. 2d 932 (Fla. 1996); Ferris v. Turlington,
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510 So. 2d 292 (Fla. 1987); and Pou v. Departnent of |nsurance

and Treasurer, 707 So. 2d 941 (Fla. 3rd DCA 1998).

93. Respondent's conduct under consideration pertains to
his affiliation with TRG and the solicitation and sale of health
i nsurance group policies to his custoners Vicki Brown, Alicia
Moore, and Bruce Chanbers. Further, the case involves probl ens
experienced by those custoners when they sought rei nbursenent
for charges related to health care received under terns of the
TRG pol i cy.

94. The three-count Anended Adm ni strative Conplai nt
associ ated with the named customers all eged that the Respondent
violated the follow ng statutory provisions and is subject to
di scipline for his msconduct. In turn those provisions are:

8§ 624.11(1), Fla. Stat. (2001).

(1) No person shall transact insurance in
this state, or relative to a subject of

i nsurance resident, |ocated, or to be
performed in this state, w thout conplying
with the applicable provisions of this code.

§ 626.611, Fla. Stat. (2001).

--The departnent shall deny an application
for, suspend, revoke, or refuse to renew or
continue the license or appointnent of any
applicant, agent, title agency, solicitor,
adj uster, custoner representative, service
representative, or nanagi ng general agent,
and it shall suspend or revoke the
eligibility to hold a |icense or appointnment
of any such person, if it finds that as to
the applicant, l|icensee, or appointee any
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one or nore of the follow ng applicable
grounds exi st:

(7) Denonstrated |ack of fitness or trust-
wort hi ness to engage in the business of
i nsur ance.

(8) Denonstrated | ack of reasonably
adequat e knowl edge and techni cal conpetence
to engage in the transactions authorized by
the license or appointnent.

§ 626.621, Fla. Stat. (2001)

--The departnment may, in its discretion,
deny an application for, suspend,, revoke,
or refuse to renew or continue the |icense
or appoi ntnent of any applicant, agent,
solicitor, adjuster, custoner
representative, service representative, or
managi ng general agent, and it may suspend
or revoke the eligibility to hold a |license
or appoi ntnent of any such person, if it
finds that as to the applicant, |icensee, or
appoi ntee any one or nore of the follow ng
appl i cabl e grounds exi st under circunstances
for which such denial, suspension,
revocation, or refusal is not mandatory
under s. 626.611

* * %

(2) Violation of any provision of this code
or of any other |aw applicable to the

busi ness of insurance in the course of
deal i ng under the |icense or appointnent.

* * %

(6) In the conduct of business under the
i cense or appointnent, engaging in unfair
met hods of conpetition or in unfair or
deceptive acts or practices, as prohibited
under Part I X of this chapter, or having
ot herwi se shown hinself or herself to be a

33



source of injury or loss to the public or
detrinental to the public interest.

8§ 626.901(1), Fla. Stat. (2001).

(1) No person shall, fromoffices or by
personnel or facilities located in this
state, or in any other state or country,
directly or indirectly act as agent for, or
ot herwi se represent or aid on behal f of

anot her, any insurer not then authorized to
transact such insurance in the state in:

(a) The solicitation, negotiation,
procurenment, or effectuation of insurance or
annuity contracts, or renewal s thereof;

(b) The dissemnation of information as to
coverage or rates;

(c) The forwarding of applications;
(d) The delivery of policies or contracts;

* * %

(h) The collection or forwarding of
prem umns;

95. Respondent holds |icense A140590, as an agent, in the
categories of Life (2-16) and Life and Health (2-18). As such,
he is subject to the aforenenti oned provi sions when consi deri ng
hi s conduct under terns set forth in the Anended Adm nistrative
Conpl ai nt .

96. C ear and convincing evidence was presented to prove
that TRG was an insurer not authorized to transact insurance in
this state and that Respondent served as agent for TRG in the

transaction of insurance in the relevant tine period.
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97. Section 624.10, Florida Statutes (2001), defines
transacting i nsurance as:
"Transact” with respect to insurance
i ncludes any of the followng, in addition
to other applicable provisions of this code:
(1) Solicitation or inducenent.

(2) Prelimnary negotiations.

(3) Effectuation of a contract of
i nsur ance.

(4) Transaction of matters subsequent to
ef fectuation of a contract of insurance and
arising out of it.

98. Respondent has violated Section 624.11, Florida
Statutes, and Section 626.901(1), Florida Statutes (2001), in
relation to transactions with Vicki Brown, Alicia More and
Bruce Chanbers by doi ng business with TRG an unauthori zed
i nsurance conpany whose policies were sold to those custoners.

99. Respondent did not exercise due diligence in
ascertaining TRGs status with Petitioner as an insurer before
engagi ng in business with that conpany. Respondent did not take
reasonabl e steps to di scover whet her TRG was authorized to
transact insurance in Florida.

100. The question was raised concerning the nature of the
i nsurance purchase nade by the three custoners from TRG with

Respondent serving as agent. WAs it under the auspices of the

Enpl oyee Retirement Inconme Security Act of 1974 (ERI SA), 29
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U S C 8§ 1001 et. seq., preenpting those transactions from

consi deration under Petitioner's regulatory authority in
Florida? Any intent by Respondent to rely upon the doctrine of
preenption, in the assertion that the health plans purchased by
Respondent's custoners from TRG were ERI SA plans, is a form of
defense and the burden to prove facts necessary to establish

t hat defense resides with Respondent. The proof necessary
concerns questions of fact when exam ni ng whet her the subject
plan is "an enpl oyee wel fare benefit plan" sponsored by a single
enpl oyer or union, recogni zed under ERI SA and preenpted from

state regulation. See Metropolitan Life Insurance Co. V.

Taylor, 481 U. S 58, 107 S. C. 1542, 95 L.E. 2d 55 (1987); and

Kanne v. Connecticut General Life Ins. Co., 867 F.2d 489 (9th

Cir. 1988), cert. denied 492 U. S 906, 109 S. . 3216, 106

L. Ed. 2d 566 (1989). See also Balino v. Departnent of Health

and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

101. Respondent bears the burden of establishing the

def ense given the prim facie showing by Petitioner that TRG was

not authorized to transact insurance in Florida. He has not net
t hat burden.

102. Wen consi dering Respondent's conduct in the
transactions at issue, it is with the recognition that
Respondent has a fiduciary relationship, both with his custoners

and the insurance conpany. See Natelson v. Departnent of
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| nsurance, 454 So. 2d 31 (Fla. 1st DCA 1984). Wth this in

m nd, clear and convincing evidence has been shown that
Respondent viol ated Section 626.611(7) and (8), Florida Statutes
(2001). In all transactions conpl ained about, the facts
reported denonstrate that fromthe inception Respondent acted
nai vely, if not irresponsibly, when conducting business for TRG
and in his attenpts to resolve the problens experienced by his
custoners in advancing their clains for reinbursenent. This
failure evidences a | ack of fitness and reasonably adequate
know edge and techni cal conpetence to engage in those
transactions.

103. Wiile it cannot be said that Respondent engaged in
unfair nmethods of conpetition, or pursued unfair or deceptive
acts or practices, it has been shown that Respondent caused
injury, by the disruptive results that followed the sale of the
TRG policy to each of his custoners, including financial |oss.
Consequently, as established by clear and convi nci ng evi dence,
Respondent has viol ated Section 626.621(6), Florida Statutes
(2001).

104. G ven the violations described in the preceding
par agr aphs, clear and convinci ng evidence was presented that
Respondent has al so viol ated Section 626.621(2), Florida

Statutes (2001).
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105. In addition to the penalties that have been expl ai ned
before, Petitioner has the opportunity to inpose discipline
consistent with Sections 626. 681, and 626.691, Florida Statutes
(2001), in association with possible adm nistrative fines and
probati on as neans of punishnent.

106. In recommending a penalty for the m sconduct, resort
is made to the guidelines set forth in Florida Adm nistrative
Code Rule Chapter 4-231, in particular, Florida Adm nistrative
Code Rul es 4-231. 040, 4-231.080, 4-231.090, 4-231.110 and 4-
231.160. In addition, the matrix concerning prior disciplinary
actions taken against other licensees affiliated with TRGis
avai lable. The matrix has limted utility, in that it does not
describe the underlying facts of those cases. It does describe
a range of punishnent.

RECOMVIVENDATI ON

Upon the consideration of the facts found and the
concl usions of |aw reached, it is

RECOMVENDED:

That a Final Order be entered finding Respondent in
violation of Sections 624.11, 626.611(7) and (8), 626.621(2) and
(6), 626.901(1), Florida Statutes (2001); suspending his
Iicenses for nine nonths; placing Respondent on two-years
probation; and requiring attendance at such conti nui ng education

cl asses as deened appropri ate.
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DONE AND ENTERED this 2nd day of April,

Tal | ahassee, Leon County, Flori da.

2004, in

-

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060

SUNCOM 278- 9675

Fax Filing (850) 921-6847
www, doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of April, 2004.

COPI ES FURNI SHED,

David J. Busch, Esquire
Departnment of Financial Services
Di vision of Legal Services

612 Larson Buil ding

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

Joseph O Stroud, Jr., Esquire
Rogers Towers, P.A

1301 Riverpl ace Boul evard, Suite 1500

Jacksonville, Florida 32207

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Departnent of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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